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Guidance on the 
National Service Criminal History Check

Without exception, ALL AmeriCorps members enrolled in the Community HealthCorps program and ALL Program Coordinators hired on or after November 23, 2007 are required to have a complete National Service Criminal History Check (consisting of a National Sex Offender Public Registry Search  AND a Criminal Registry Search) conducted. Program Coordinators hired prior to November 23, 2007 are only required to have the National Sex Offender Public Registry (NSOPR) search conducted. The NSOPR search must be completed, the results reviewed, and a positive determination made that the individual is not listed on the registry prior to commencement of service. ADDITIONALLY, the Criminal History search (i.e.; background check) must be initiated prior to commencement of service. NOTE: Beginning in April 2011, programs will be required to conduct FBI background checks on all such individuals.
Individuals awaiting the results of the Criminal Registry Search, but who have cleared the NSOPR check and are otherwise eligible to serve may serve in a restricted capacity. Such member(s) may not have unsupervised access to children, persons age 60 and older, or individuals with disabilities prior to the return and review of the results of the criminal registry search, and determination that member remains eligible to serve. The individual providing supervised access need not have undergone a National Service Criminal History Check (NSCHC) if not in a grant funded position. Such supervising individual need only have been cleared through the normal clearance processes used at the placement site. 
REQUIREMENTS:

1. All program sponsors must develop a written policy for the placement of a covered individual with a criminal history record, in accordance with Federal and State laws, and its own human resources policies (this policy may be requested for review at NACHC’s discretion);
2. All application materials must ask if an applicant has been convicted of a crime;

3. Programs are required to conduct both a criminal background check and a national search of the NSOPR for all grant-covered positions (staff and AmeriCorps members), with the exception of a criminal registry search for staff hired before November 23, 2007. Procedures must include the following: 
(a) Verification of the individual’s identity by examining a government-issued photo identification card. Examples of government-issued photo identification cards include, State drivers’ licenses, non-driver photo IDs issued by States’ Department of Motor Vehicles, and federally-issued photo IDs, including official passports (This verification is different from verification of eligibility for service.) Completing Section 7 and securing the member signature(s) on Appendix I of the Member Contract (Eligibility Verification Form) satisfies this requirement for members;
(b) Prior, written authorization by the individual authorizing the program to conduct State criminal registry checks (not required for NSOPR checks), as well as authorization to share the results of that check within the program, as appropriate (completing Section 7 and securing the member signature(s) on Appendix I of the Member Contract (Eligibility Verification Form) satisfies this requirement for members);
(c) Documentation of the individual’s understanding that selection into the program is contingent upon the completion of a National Service Criminal History Check, a review of the results, a determination of suitability for service in a covered position (staff or AmeriCorps members), and upon NACHC policies, the program sponsor’s human resources policies, and Federal and State laws; 

(d) An opportunity for the individual to review and challenge the factual accuracy of a result before action is taken to remove or exclude the individual from the position; and
(e) Safeguards to ensure the confidentiality of any information relating to the criminal history check, consistent with the authorization provided by the individual.
4. A confirmation that a check was conducted, and the results of the check, will be kept confidential in the individual’s file (unless prohibited by State law). {The Program Coordinator maintains the HealthCorps members’ folders, and this is where documentation should be kept. For staff, documentation should be kept with an organization’s human resources files.} The Program Sponsor will make decisions on placement of an individual with a criminal history record, in accordance with Federal and State laws and its own human resources policies. However, an individual who is subject to a State sex offender registration requirement or an individual convicted of murder is deemed unsuitable for, and may not serve in a covered position.
A National Service Criminal History Check consists of: 
(1) An FBI background check 
OR 
A State criminal registry search, at a minimum, in the state where the individual resides at time of application and in the state in which the individual will be working (staff) or serving (AmeriCorps members); which involves a search of State law enforcement and court records (by name and/or fingerprint) to determine whether an applicant has a criminal history. If your Community HealthCorps program has had challenges in accessing criminal histories from your State or the FBI, please get in touch with your NACHC Site Leader to ensure compliance. 
AND 

(2) A National Sex Offender Public Registry (NSOPR) check, at http://www.nsopr.gov, a free online database that consists of individuals who are required by their States to register as sex offenders.

BACKGROUND:

Under the Edward M. Kennedy Serve America Act passed in April 2009, all grantees must conduct National Service Criminal History Checks on AmeriCorps members, employees and others who receive a salary, national service education award, living allowance, or stipend under Corporation grants as of October 1, 2009. Beginning in April 2011, programs will be required to conduct FBI background checks on all such individuals. 
National Service Criminal History Checks - FREQUENTLY ASKED QUESTIONS (FAQ)
1.  National Service Criminal History Check

1.1. What is included in a National Service Criminal History Check (NSCHC)?

(1) A State criminal registry search, which involves a search of State law enforcement and court records (by name and/or fingerprint) to determine whether an applicant has a criminal history. This is to be conducted in at least the State in which the individual resides at time of application and in the State in which the individual will be working or serving. All program sponsors must develop criterion for the placement of an individual with a criminal history record, in accordance with Federal and State laws, and its own human resources policies. The results of the check will be kept confidential in the staff or member’s file (unless precluded by State law). An individual who has been convicted of murder is deemed unsuitable for, and may not serve in, a grant-covered position; 
AND

(2) A National Sex Offender Public Registry (NSOPR) check, which consists of individuals that are required by their States to register as sex offenders. The check must be conducted using the “national search” option. The results of the check will be kept confidential in the staff or member’s file (unless precluded by State law). An individual who is subject to a State sex offender registration requirement is deemed unsuitable for, and may not serve in, a covered position.
2.  Statewide Criminal History Check

2.1. How do I find out what statewide criminal records to check?

All states, and the District of Columbia, Guam, Puerto Rico, and the Virgin Islands, have statewide criminal registries. The Corporation has designated specific registries in each state that can be found on pages 108-112 in the Staff Screening Tool Kit (along with contact addresses and phone numbers); go to www.nationalservice.gov/screeningtoolkit. While many states have more than one registry, the use of any source other than those designated by the Corporation requires approval of an alternate search protocol (ASP) from the Director, Office of Grants Management. The Corporation is in the process of reviewing those other registries to determine if they provide equivalent information. See attached Table 1, Designated Statewide Criminal History Repositories for a consolidated list of the Corporation-designated state registries and Corporation determinations to date of alternative state registries which provide equivalent data.
2.2. How far back do criminal history checks maintain data and how many years must I check? 

You must obtain data as far back as the designated statewide criminal history repository provides criminal history data. Many for profit background check vendors limit the data that they provide to a period of the last seven years to ensure that they do not run afoul of some state laws that limit the release of background check information for employment purposes. If you or your vendor obtains anything less than a search as far back as the designated repository would provide, you must request an ASP. It is highly unlikely that the Corporation would approve an ASP to allow background checks based on less than all available criminal history records unless access to the designated repository is not possible or access to older records is clearly prohibited by state law.
2.3. Does an FBI check satisfy the State criminal registry check requirement? 
Yes, an FBI fingerprint check will satisfy the state criminal registry record check requirement, but it does not satisfy the required search of the NSOPR.
3.  National Sex Offender Public Registry
3.1. Is a check of just my State’s sex offender registry sufficient to satisfy the NSOPR search requirement?

No. You must check the National Sex Offenders Public Registry. The goal is to check as many States as possible and the NSOPR is the most effective method of achieving this goal.
3.2. Which state(s) should I search on the NSOPR website?

You must conduct a nationwide search of the NSOPR. A standard search provides nationwide data. Do not use the advanced search tool to limit the geographic area of the search.
3.3. What do I do if I find an individual listed on the NSOPR who has the same name as an applicant?  

In these situations, you must conduct a more indepth inquiry to determine whether the individual who appears on the NSOPR is your applicant or is someone with the same name. In such cases, the statewide criminal history search should provide critical information.
3.4. How do I document an NSOPR check? 

You must complete Section 7 of the Eligibility Verification Form (Appendix I-Member Contract) and retain a record of the NSOPR search and associated results either by printing the screen(s) or by some other method that retains the digital images of the checks and results.
3.5. What steps should I take if I discover that several States’ sex offender registry sites are inoperative when I am conducting the NSOPR check on an applicant?

As a best practice, it would be prudent to recheck the NSOPR at a later date in order to rule out the possibility that the applicant may be registered in those States. If a particular state no longer participates in the NSOPR database, it also is a best practice to directly check the registry for that state. However, so long as the NSOPR system is operational, you are only required to perform the check one time.
4.  Individuals Subject to National Service Criminal History Checks
4.1. What is a grant-covered position? 
A grant-covered position is the term applied to any individual receiving a living allowance, stipend, national service educational award, or salary through a program receiving assistance under the national service laws regardless of the type of employment or service the individual is performing or the individual’s access to vulnerable populations. This specifically applies to ALL Community HealthCorps members, program coordinators, and NACHC staff. The position is covered if it is supported under the grant through either federal or grantee share funding.
4.2. Are minors subject to National Service Criminal History Checks?

Any individual, no matter his or her age, who applies to serve in a grant-covered position must have a National Service Criminal History Background Check. Minors’ criminal history records are generally unavailable, unless the minor was charged as an adult for committing a crime. When your program conducts a check on a minor, you may receive a “sealed” response. That response i indicates that the minor has not been charged as an adult for a crime, and it should be kept as documentation that the check was conducted.
4.3 Do programs have to conduct criminal history checks on individuals who are living outside of the 

United States at the time they apply for a grant-covered position?

Yes. In addition to an NSOPR check, the individual’s last state of residence in the United States, as well as the State where the program operates, must be checked. If the individual never lived in the United States, then only the state where he or she will serve is required to be checked. Programs are also strongly encouraged to perform additional checks, including with other countries whenever possible.

4.4. Do you have to conduct checks on administrative staff that allocate time to the program indirectly, or on consultants?

You are not required to conduct checks on staff whose time is allocated to the program as part of an indirect cost rate pool or similar agreement. These individuals hold positions which are not individually identified on the grant budget. Non-staff positions on program grants paid as consultants or contractors are not subject to criminal history background checks. However, grantees are encouraged to develop a prudent criminal history check policy addressing consultants and administrative staff appropriate to their program design and populations served.
4.5. What happens when someone leaves one program and begins service in another?
If a participant or employee leaves a program and begins service with another program, the new program must conduct both state criminal registry and NSOPR checks on the individual.
4.6 When do programs have to conduct another National Service Criminal History Check?

A program must conduct a criminal registry check and NSOPR check the first time an individual applies to a position. A second check is not required for participants who are serving a consecutive term of service within the same program. A consecutive term of service means that there is no break in service of more than 30 days. If an individual applies for a term of service or employment with a different program, with or without any break in service, a new National Service Criminal History check is required.
5. How to Perform National Service Criminal History Checks

5.1. How far in advance of participation in a program should we conduct the search?
The regulations say that checks are to be performed when someone applies to serve or to be employed.
5.2. Can we use pre-existing background checks?

Any checks obtained prior to application to serve or application to be employed would require another check. 
5.3. Do we have to conduct a criminal registry check and NSOPR check every year for each member?

No. Statewide criminal registry checks and NSOPRs are required only once for any individual who applies to work or serve in a covered position in a Corporation-sponsored program. If there is a break in service greater than 30 days, then the entire National Service Criminal History Check must be performed again.
5.4. What if an applicant refuses to consent to a state criminal registry check?

The applicant will not be eligible to serve in a covered position unless he or she consents. No consent is needed to search the NSOPR because this is a public site.
5.5. What if a program neglects to follow the required procedures?
In addition to incurring potential liability, Corporation grantees who do not comply with the criminal registry check and NSOPR requirements risk loss of Corporation funding, or questioned costs regarding the individuals on whom checks were not performed. Further, if a grantee enrolls or hires an individual who should have been deemed ineligible, the Corporation may disallow costs attributable to the ineligible individual.
5.6. If we de-select an individual for an AmeriCorps position based on criminal history, can we refill that position?

By policy, eligible programs that have fully enrolled their awarded member slots are allowed to replace any member who terminates service before completing 30 percent of his or her term. Member must serve a minimum of 10 months and must complete service by December 31st of the year following the program start date. 
6.  How to Document a National Service Criminal History Check

6.1. Must I maintain the actual results of the criminal history check?
Yes. Unless prohibited or limited by State law, you must maintain the results in a secure location. If there is a prohibition to retention of the records, you must obtain an ASP.
6.2. What if my state either doesn’t allow my program to maintain the actual criminal registry of NSOPR check or limits the amount of time that results can be maintained?

The final rule requires you to retain the criminal registry or NSOPR results. Therefore, if your state law prohibits or limits you in retaining this written documentation, you must explain the circumstances and request an ASP from the Corporation. While waiting for the ASP decision, you should comply with State law and document in writing that you or your designee considered the results of the criminal registry and NSOPR check in selecting the applicant. Maintaining the completed Eligibility Verification Form on file is a NACHC requirement and may suffice if State law prohibits the maintenance of actual results. 
6.3. What are some of the practical implications of maintaining the results of the criminal registry check in the member’s file?

Background check information should be maintained in a secure location under the control of an authorized records custodian, with access permitted only to individuals who have an official need to review the information (much in the same manner as personal medical information is protected).
6.4. Must I store background check records at the placement site or can I centralize the records at the PCA or other central office?
Records may be stored at any secure location so long as they are accessible for timely routine use by the program, as well as by the Corporation for oversight and monitoring without undue cost or delay (not to exceed 24 hours).
7. Eligibility Impact of National Service Criminal History Checks

7.1. What background check results would make someone ineligible to serve?

Anyone listed or required to be listed on a sex offender registry is ineligible to serve. Anyone convicted of murder is ineligible to serve. Anyone who refuses to undergo a National Service Criminal History check may not serve.
7.2. What if a criminal registry check discloses a criminal conviction?

The program should give the applicant an opportunity to correct any inaccurate information and then make a judgment in accord with human resources policies about whether to accept the individual. Convictions for murder or for an offense that should result in listing on the state’s sex offender registry are automatically disqualifying.
7.3. My program involves individuals with criminal histories. Is there anything additional that I must do?
In situations where an ex-offender applies to serve or work, officials may take into consideration the type of service that is to be conducted, the specific crime committed by an applicant, and the various supervisory levels that exist to manage risks associated with an exoffender’s participation in the program. However, murder and any offenses that require registration on a state sex offender registry are disqualifying offenses without exception.
8.  For-profit Vendors

8.1. I purchase criminal history checks from a vendor. Do I need to request an alternate search protocol (ASP)? 

You need an ASP to use a vendor that is not checking the designated statewide criminal history registries recognized by the Corporation. It is your responsibility to fully understand what checks your vendor conducts and what sources it uses for criminal history information. If you are using a vendor to perform the sex offender NSOPR search, the vendor must use www.nsopr.gov as its source. Review the vendor’s material in depth to identify which state registries the vendor uses and whether the vendor conducts statewide checks or something less than statewide (e.g., county of residence checks). If your vendor isn’t using the Corporation recognized registry, you will have to request approval of an ASP and explain why the results you obtain from the vendor are substantially equivalent or better than searching the registry database(s) recognized by the Corporation.
8.2. Why doesn’t the Corporation maintain a list of “approved” background check vendors?

There are multiple reasons why the Corporation is unable to maintain a list of background check vendors. Most importantly, commercial providers typically offer a menu of services, with the client having flexibility to purchase one or more services that may or may not meet the Corporation’s standards. Therefore, there is no way for the Corporation to predict or ensure which services will be procured unless a grantee commits to those services and defines them in a ASP request to the Corporation. A vendor’s services may change at any time, and many vendors do not have access to the designated statewide systems. Given the highly variable nature of the services provided by commercial providers, as well as legal concerns around the government endorsing one commercial entity over another, it is unlikely that the Corporation will be able to develop a list of approved commercial background check providers.
9.  Other Considerations on National Service Criminal History Checks

9.1. Programs are prohibited from charging an applicant for the cost of conducting the State criminal registry check. Does this mean that we can’t charge an applicant and later reimburse him or her for this cost?

Programs may not charge applicants for the cost of conducting criminal registry checks. However, programs are permitted to charge the applicant initially if the program eventually reimburses the applicant for the cost of conducting the check, thus resulting in no actual cost to the applicant.
PAGE  
Page - 1 - of 7
©National Association of Community Health Centers, Inc., and Community HealthCorps® (August 10, 2010). Proprietary information of NACHC intended for use by NACHC & authorized recipients. Do not publish, copy or distribute this information in part or whole without prior written consent from NACHC.

